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\. 'n i\,I:m.:h 2(), 20 10, Ihl..: ('ol11lrllssiun rekasnl ~11 order: pp1'O\ ing a tnH1stl:r ~)r contruillf licenses Fn)!n
,'ky'f ern ('unlmunil.:ati(\llS to Ildrbing<..'f ('<Jpilal PUr! C'lS, Ihls urdcr 11lCluJ\,'s hinding cllnJlli\lns

,lff(:l;ling I l'lI'bing "I LIS well as other \.il'dcss (OmrllUniculiollS proviJ(,:r.' lhdl \\(;I'l; not p<lI'1y to the
Sky kn<l tr,HlSLldiulI, Wt'!Ja\<.: sl,;\'l.:rill nlnCI:J1lS abollt ConditlOHs land 3 COlll;liol.:'d in ,'\pp""l1dix 11 (Ii'

lh\,' oldl.'llbul rcqllil'l: Harbinger 1\1 ,'CI:.' ' <.II provLd from the C 11111nissio!1 el\)("(: L'lllt:ring into (\.Tl'lin
Cl,llllI11Cr"':la! 11'ansa..:liul\s 1\ ilh JiMlicuLlf win.:h,:ss (;umnHlnit:i.\Ulln.s pl't)\,jdcl's,

!! li 1,; \ It'd",!" Ite {'Olllfllission app\,'ars 10 h,l\ I.' ;In',,:pl 'd.t "(;11111Il1illllt:nt"' l'rull1 <Ill dppli ,lUI th,ll \\ill
illlpli\'~llt: lh· l'lghls ill'lhird parllcs Ih~11 \Ven: nol p~lrti 'ipallls in lhl.' pr()I,;cl'dmg. II II K'S nul appt.:'lr lhal
til..:s\..' (!lird parti 'S \\Cit: gin:n IJollet: print \0 Ih.... iSSlWIH':1.: o(lhc order Ll!' an opnorlllnity to h\." hCLm.i with
1'l."SP '(,'1 tp Ih\", conditions lhal 1\ ill impact lheit busin '~;s {PportUl1itjL~:, It is also unclear what procr;ss ur
sland:,lrJ or n.:\ it:w th.... ('ommission II knl!;., 10 us: t( c 'alll'lIe ~In~' n:qut'st by ! ImhlJlt;cr 10 \;nt,;"
lians,K'IIOl1:, wilh thl." '\." providers, ,\.., 1I pr;ldi\;Jlm.lllLT \0\,( tCdr lhls I\:gulatm.' 111 Trt,linly \\ ill hkdy
k,ld JIdrbll1:.'l.'r 1\1 ,1\'I'lid elll 'fill~ Intl' tr:lll ':H;ti\J11~ wilh tli ...·,,(, prm ilkr.." ullimall.'l) IcstJitinr in :1
\.'ompclitl\>,: disa(h,\l)l'lg~: I~)f' thlls\; cOlllp<lnit.:s as fhl.:') l:ol1liid('l 0PP HHlIlllics 11..1 inn(lhill', lli gWl,I" and til

lI1Jpru\'\.' the \virt.:k ....-> '",r\'ices they \)f!<':r

Ill\' C0I\1n1hS1Un s dn:lsllll1 tn impOSt: thi;Si,,' t'Olldiliun~ appears to n.:lkt:l a judgment th~11 lilt' m<.lr~ct fiJI"
mobih: hrl1;lJbaml <;tTYicL's n:q\lin,:-; inlcn cnliLlIl h) the Commi"siun 1(1 t.:n:mr· il ['; COllJpdil'V " anJ Wt~

lind thaI i Id!!-.!1wn( I I be questionable (II, ur kr doc:; Illll provide ,'UppO!"l Illr s\lI,:h a lktermil1attt n:

inSll.'cld. II IlO!l:s that allY competitive' ell!) 'crns associated \\ ilh lhl..' lransaLlilln i.lr~ mmor. Illll'<.;U, II1\.'
\VllI.k:'i<' l' tmll1l1nil:C1l.iOllS lln''!..ct is e:--'lrL'111CI; 1.:111l1pl.'lilil( ~lOd dy 111111\.'. amlll Sh(1ldJ h..: II llL'd th,H
C\lng!\..'s~, h,b IW( d'i"l.'CkJ ihl..' COIJ1111i.,sioll 10 est- blish pull ,it.', lnnillllg sp\;,c[l'um acc.:ss ()l' tis ...' for a
',Ubs\,,'lll] 1\ irdes:c: pru iJI'l''i in ordcr 1(1 "l'Lln1Pt~' ClHllp 'Illiull,

In prLkr !C, h 'lp u. b(,;'w:r under::-tand tht:I1"eJ f)r \lllditillllS I and 3 dod 110\\ tlt~· two c\JrlJillon. ,:alll\..'
lO he indtl~kd in Ill\. illlkr ~lpprtl\ in)!, {hc <";k! I crra-I brhil1gt:r InIlL'~IL'lIOli. pkasc ;lllS\\\.T !lll.' fo!lnwing

L!u<':sli\ln~ b\ t\ hi) "" 20 I0



r. flJe Commission imposed conJili )IlS on lll' If,msfcr or (.;0 11 tro I of licenses from Skylt'ffa to
llarbingcr, however, the conditions relate to busine~s dl?alings \"ilh third parties tHaI wac I1t:it!it;r
p,1l1y to the tmn"actioll n)r partieipa.nts in the prot.: ·~ding.

a. Vllal kg;1l authority docs till' --plllmissi)Jl IJI.:licvl: grunts it thl: ability 10 imp )$(; a
cunditlllll thm i'l bindind Oil the business :1I'!'UlIg :l\l~nls of third pan)' cntili\ts nol
particirwring din.:cl!y in a transaction or pro<.:ccding ullder Commission r Y'ic\\'?
Spcci ficall), explain whether the Commi:siun be/iew.-, that Sec, 214 and. 'L'.:J 1001' tbe
C\mlmtJlllc'liol1s Act, \\ihich grant <llJthority for Ihe Commission to considt'r conditions
on a tr:msaction under Icvicw, confers authority lC ext :nd thost' c(\T1uitiom,.!o prospccti\'C
hu im.:ss arran;?cments ,.m applicant wiillFlve in the future 'Nith sp..:clIic comp'lllie:'!

h. i la' the Commi_'sioll l.:\·cr previously im ~ust.:'d binding condlliom; (111 !lon-party cntilit.:'~ in
<l sillllbr rnanner during the lr.ll1S'lClion rcvil.'w proces'''? 11' so, \'.hen?

2, 111 :Uln()ul1cing lh~lt it will requIre aflinn::ni\'c approval fn.lln the Commission bclore llarhingcr
may t.:llll:r a b\!sjnt.'~:; arrang,-~m 'nt \\ilh only two orthc industry's win... k:;;, compmllc$ wbil'
allowing th\.' rest trc" access to th0 sp 'ctrum or f larbing 'r, the Commission appears to "llgg~st

lhat tht~ m<rkt:t for mobile brondband services requires regulatory intervention to \.ll1surc it
remains competiti\'c. What mnrk I analysi<' did the Comtnis::::i ..Hl r'!y upon lhat suggt::ts the
largest win:les'> comrn\.lnlcalions providers must un~Jcrgo new and ~Iddilional rl'gu[alory scrutiny
helm\..' entering into non-ml~rger arrangement:> as sci furth in Conditiuns I <.! Hj _I,?

3. \Vlmtlegal aU( 10rity diJ the Comm;ssiollllSC tujUSlify creating II nnv n:gub!ory prOl;CS~ to
SCfU(lIliz\.' Sl'L(\ndar~ !rHnsa~tiOl1s that do not involve lilt tn.l11.<;!t:r or"olllrol oflicenses'!

-I. Til> ortkr notes that then? are :,-'vGral t.:oml Jni 'S pro\'iding (err 'stria] wirdcs:-. scr\ljc 'S dl1d that H
least two cump:mi 'S plan 10 deploy ltHlrth g«::I1~ .. r<:lti()1l (4G) \\ift.:ks..:; bw.ldband sCfvicc.:s [his yeaL
()ne 01 \\ 111eh is !lOl 'llnong til' lWO larglsl \ in.:kss <.:ommllnkuliollS providers. 11\)\\0 did lht'

'ommission ,k:wrrnine 'that C ndilions 1 and 3 should ilpply only 10 the two largest wireless
pn \ ,dt'l"" \, hal 111,11'1-.1.'1 illl.tI.) ')is did thl' ('nmmiso.;ion r...:l~ 'pun tll jusli r: that 111111lhcr') Whv
lid the Commis. ion clccil ~ to lJS~~ ce enu' to ddcrm' n.: th :... ill: 01" a carrier for the purpos('$ of

Conditions I and ~ wtht:r (hun !otal spCl.;lrUm holeJil1gs'J

~, ('onJit!ol1s 1and 3 of l.h' ()rd 'I' st:cm to materially impa'l lh' opportunities or certain wireless
providers!) UCI.:t'ss particular Spt'<.:lrUIl1 markets or cnkr inlo ot11('r , cl1Hissibh: andngcmt.:nls

d. Did lh~ Commission sl:ek or 1'I::<:t'jvc 1..'(1m1l1Cllt from an. win.:lc..,s l:OIllIHlllli 'alions
1'0\ idr..:r:-. abuut ('ondillOll:> 1 or 3 bd'orc Issuing the; order'?

b. Il' not. why ,lid the Commission nl)l :>olicit slich input?

c. If lOt. has (hl.: l'OJlHlli 'sian \ioI(l'cd the '\dministra i\,' Procedure Acl and its 0\\11 ruks
by not providing affected entities a 1cquutL; notice cnei opportunity ror comment hefore
im )O~illg Conditions I <:Ind ~IS pan ur the llI'der'~

(), W' ul1Lkrsland that it is <.'\\I)1I11,)n for ullopposed an 1 I'lHlnl1l... IiCC!lSt IlTll1sfl.'fS [0 oc:ol1sid,-Ted al
the blll'CUll k"l..'l un ddcgah.:d (jllthl)rit~. I hi~ llnkr. hUWt'\l'L duc',; nut app-:ur lu b' routine as it



S(,L'nls to Siglll i ' mIl) chung' Iht"ommisslUH 's \\ In..-kss poIJi.·~' "..'bilL' alsi. imposmg bindillg
'ollditiolh n third p<lrtlcs

,I. Btn\ and \',h~ ,lid VI II Jel'nnillc thnt lhl" £rdI)S:lCtwn 'ilnulJ b '1ilndlcd at the hun:au
I'H~i '

lkk n.: tht' ( rda \\ 3s Issued b.\ Ihi.' hUr~;HJ dw.:fs, \, '-'fl..: yOll tl \(,\1\; Ihal COl tl1twn I am!
would I.·ceil! n .\.... regulator) m..1th(trit~ I,ll' tl! ' ( \llllmi ·~ii. Ii alld \\ OIlIJ apr!: to ....mtlll:.~
not p. 11) 10 thl.' pn,cc<:ding',

II' so. wh~ did you dcude to k~cp the ordl.:r at the bureau lel,"l ralh1~r than clcvuting it to
\h~ rull'omll'li~:;~iun for opell wl1:-1JerJtion'?

"! COtlJttililiS 1 'lild ~ ol"tl1(.' urdcr require 1111..' ('i.lmmi~siol1 til uppro\ . t;\,,'r1uill businqs
1II'angl'!lH.'l1b bdWel.:ll 1!ell bing 'r ~111d ::itlm\,,' \\,lrdi.::>s pr )\,i k'fS. Is II yOU! int 'I1tion that tht:
('OI1l11Iis..;tl n \\ ill \.'o.;whlisll an UPPI\)v'll pn;t:l.:ss tlt.:t() I"".' Ilarbin '~r tH :It\nlht~1' part) s\.'<:k "\1 ,11
<lppnl\Hl. or \.. illllH. Cmnmlssitlll vI,ail unlilll j, pl·wiolh..'J I) do ."'.1') \\';]11111.: prOl..'1..'SS 1I1dui.k
d1..'df guid,:ul\.:e on Iht: stall .lard (If I' view lIll' Commission \\ ill \.IS' ill n;VIC\.... Inf! IT appw\'wg ttH,:
P01('~1lIiaJ tf,l11Sa"':liulls'?

't....••m: nb,,) ~on '\.'wc:d !halthl', ,)fda \\1 i,:h lilt'ell\' 'mpad~ lh' righb llfliCt'llSC,'S ,lnd repn..:sel1ls d

e"-:m shin in COlllllhSlI..\n polk) WdS not d 'b,l!t:d < oJ \ukJ on by t )L' lull C\ifl1ll1is"ion InSIC'JJ,lhl
1..' 'pan"l Ii Ilrt olllIHi ~it.)Il 'luth()rii~ am] -.:hLmg1..' in ..... lr 'Ics!o> J )IiC) \Hi.\ mdlliJcJ in a bllfl.":3U kvd
i.kUSIO!l tn an 1.I0C( nt :,>I~'d pro(,:eding, Di~cu.,:>I.m and debar' among all of Ih .. Commission 'fS b
1.:/111\.:.d wlwZl t,l~.i/ g :, 'tiill1:> Ih:11 slgnil'icanl. :- im ,Cl t'" 01\ ll1g 'm1HJl.11IC:U ons H1arkcb. WI.' unc..kr::;I.U1d
llMI pinh,'s tmp.,l':lt'll 0: !hb onkr ItIHl..' filed ft,lr n: 'oll:,iJcratiol. (rnd \\C Ul'::!C \our prompt :1!h:rJtH)O to

Ilu::. mall 'r.




